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UNITED STATES COURT OF APPEALS 


DISTRICT OF COLUMBIA 


No. 8633 


SAM OCHS and JACK SMALL, 

Appellants , 
vs. 

DR. ARTHUR WEIL, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

1. In the Court below, an amended complaint was filed 
setting forth that the appellants sought to require the ap¬ 
pellee to specifically perform a contract for the sale of real 
estate, and the general equity powers of the District Court 
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were invoked to order this specific performance (Appel¬ 
lants Appendix 7). The Court below assumed jurisdiction 
by virtue of the Act of Congress, Mar 3, 1901, 31 Stat. 1200 
C. 854, Sec. 85. 

2. The jurisdiction of this Court to entertain the appeal 
is predicated on Acts of Congress Feb. 9, 1893, 27 Stata. 
435, C. 74, Sec. 7; Mar. 3, 1901, 31 Stat. 1225, C. 854, Sec. 
226: Mar. 3, 1921, 41 Stat. 1312, C. 125, Sec. 12. 

1 STATEMENT OF THE CASE 

This is an appeal from an order dismissing the amended 
complaint of the appellants. The appellee filed a motion 
to dismiss which the lower Court granted. It is from the 
order granting this motion to dismiss that this appeal is 
takenAThe appellee employed a real estate firm to sell cer¬ 
tain real estate owned by the appellee located in the Dis¬ 
trict of Columbia. The said appellee requested the said 
real estate agent to obtain from the appellants an offer to 
purchase the real estate located at 3147 M Street, North¬ 
west, in the City of Washington. The real estate agent 
contacted the appellants and received from them an offer 
to buy this property for the sum of Twenty-four Thou¬ 
sand Five Hundred Dollars ($24,500.00), all cash, ( A - ppol . 
lrnf-i ilppnufiT 7). Upon receipt of this offer, the real es¬ 
tate agent did by telegram advise the appellee as follows: 

“Dr. Arthur Weil, 201 E. Chestnut Street, Chi¬ 
cago, Illinois—have cash offer 24500 M Street Prop¬ 
erty advise immediately if accepted. M. E. Mudd” 
(Appellants’ Appendix 4). 

The aforesaid telegram was dated June 3, 1943. On the 



3 


following day, June 4, 1943, the appellee wired to the agent 
as follows: 

“Accept M Street offer. Ask for one thousand 
deposit.” 

The telegram in reply was signed by the appellee (Ap¬ 
pellants’ Appendix 4). After the receipt of the telegram 
from the appellee, the real estate agent did prepare a con¬ 
tract in writing for the sale and purchase of said property 
on M Street and did receive from and accept of the appel¬ 
lants a deposit in the sum of One Thousand Dollars ($1,- 
000.00). The appellants executed said contract and the 
agent of the appellee signed said contract (Appellants Ap¬ 
pendix 8). Said contract, in writing, was dated June 5, 
1943, and provided for One Thousand Dollars deposit to 
be applied as part payment of the purchase of 3147 M 
Street, Northwest, Washington, District of Columbia, pro¬ 
viding for a sales price of Twenty-four Thousand Five 
Hundred Dollars ($24,500.00), all cash, and further provid¬ 
ing that the property would be sold with a good record title. 
In addition to other formal provisions as to search of title, 
adjustment of taxes and rent, etc., it provided for settle¬ 
ment when the title was clear (Appellants’ Appendix 10). 
It contained a provision that the deposit was accepted sub¬ 
ject to approval of owner and was executed by Lawrence 
D. Engel, Inc. by M. E. Mudd, agent for seller, and by 
Jack Small and Sam Ochs, as purchasers. It was not for¬ 
mally approved in writing by the owner. 

STATEMENT OF POINTS 

1. The Court erred in granting defendant’s motion to 
dismiss amended complaint. 
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2. The Court erred in not holding that the complaint 
stated a cause of action. 

3. The Court erred in not holding that the Statute of 
Frauds was satisfied by the written memorandum as al¬ 
leged by the plaintiifs. 

1 SUMMARY OF ARGUMENTS 

(a) Appellee relies on absence of his name from contract 
as establishing no proper memorandum in writing 
to satisfy the Statute of Frauds. 

(b) But the signing of the memorandum by the agent in 
agent’s own name was sufficient to satisfy the re¬ 
quirements of the Statute of Frauds. 

(c) And the refusal to approve the contract after such 
execution by agent did not affect the validity of the 
memorandum. 

(d) The agent for seller was authorized in writing to ac¬ 

cept appellants’ offer to purchase. 

ARGUMENT 

(a) 

Appellee relies on absence of his name from the contract 
as establishing no proper memorandum in writing to sat¬ 
isfy the Statute of Frauds. 

The appellee relies almost entirely upon three cases: 
first, Storrow v. Concord Club of Washington, D. C., (75 
F. (2d) 852; 63 App. D. C. 190); Grafton v. Cummings (99 


U. S. 100; 25 L. Ed. 366); and Stengel v. Sargeant , etc., 
(68 At. 1106; 74 N. J. Eq. 20). 

From all of the foregoing cases, it is established that the 
memorandum in writing in order to make a valid contract 
within the meaning of the Statute of Frauds must contain 
a description of the property to be sold and the parties 
who are dealing. In the Storrow v. Concord Club of Wash¬ 
ington case, supra, the Court held that an exchange of tel¬ 
egrams between the seller and his agent, and the seller’s 
delivery of a deed to the title company was not sufficient 
to establish a binding contract under the Statute of Frauds. 
In the Grafton v. Cummings case, supra, the Court held 
that where the defendant signed the memorandum in writ¬ 
ing and the property was described with sufficient definite¬ 
ness and a consideration to be paid was named, still it was 
not sufficient to maintain the action because the other par¬ 
ty to the agreement was not named in the memorandum or 
designated in some paper signed by the defendant so that 
he could be identified without parol proof. The facts in 
the Stengel v. Sargeant case , supra, are also distinguish¬ 
able from the case at bar for in that case the seller offered 
to accept the price that her agent had obtained provided 
the agent would take half of the commission due instead 
of the full commission, and the request was that the accept¬ 
ance of this offer be telegraphed. The broker never tele¬ 
graphed the acceptance and the seller sold to someone else 
in the meantime. 


(b) 

But the signing of the memorandum by the agent in 
agent's own name was sufficient to satisfy the require¬ 
ments of the Statute of Frauds. 

A su mm ary of law is given in 37 C. J. S. Sec. 215, p. 
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712. In addition to the paragraph mentioned, we find in 
Michaelson v. Sherman (310 Mass. 774) (39 N. E. (2d) 
633), a question involving the Statute of Frauds and the 
sufficiency of the memorandum; in this case the Court 
said: 


“. . . the memorandum was not insufficient to sat¬ 
isfy the requirements of the Statute because the time 
for the performance of the oral contract was not 
stated therein (Nickerson v. Bridges, 216 Mass. 41G, 
420; 104 X. E. 939), or because the defendants’ agent 
signed his own name to the memorandum. Record 
v. Littlefield, 218 Mass. 483, 485, 106 N. E. 142_” 

Zilli v. Rome (240 Mass. 368) (134 X. E. 622), was a 
suit for breach of an agreement to convey real estate. The 
plaintiff relied on the memorandum made by the duly au¬ 
thorized agent of the defendant. As to that defendant, the 
Court held that the memorandum was binding and that the 
Statute of Frauds was inapplicable. See also Jacobson v. 
Perman (238 Mass. 445) (131 N. E. 174). In the case of 
Laplant v. Loveland (142 Minn. 89) (170 N T . W. 920) it 
was held that a written receipt signed by an agent for cer¬ 
tain moneys paid to cut timber and designating what tim¬ 
ber was to be cut was a sufficient memorandum to satisi'v 

* 

the Statute of Frauds. In Goldsmith v. Stiglitz (238 Mich. 
255) (200 X. W. 252) an agent signed for his principal and 
it was held to be a sufficient memorandum to satisfy the 
Statute of Frauds. In Jones v. Marshall Wells Company, 
(28 Pac. 768) (204 Oregon 388), a memorandum was signed 
by an agent of the party to be charged and it was held to 
bfe adequate to satisfy the Statute of Frauds providing the 
agent had authority. They further said that the party al¬ 
leging the agency must establish that agency. In Jeffer - 
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son Gardens, Inc. v. Terzan (216 Wis. 230) (257 X. W. 154) 
the Court said: 

“. . . and any memorandum satisfying the Stat¬ 
ute of Frauds,. . signed by an authorized agent of 
the vendor is valid and enforcible . . 

Niladich v. McEneeley (212 111. App. 427), was a suit to 
enforce a sale of real estate. There the agent drew a re¬ 
ceipt for the deposit containing all the terms of the sale 
and the agent signed the lease and the purchaser paid the 
deposit, and afterwards the seller gave a receipt with the 
date and the statement by cash and signed it. The Court 
said that taken together there was no question but thai 
they made out a binding contract. 

Let us examine the admitted facts in this case: at the 
request of the seller, the agent for the seller secured an 
offer from the purchasers. The amount of the offer was 
transmitted in writing to the seller who not only agreed 
to it and stated what deposit should be requested when 
taken, but also told the agent in writing to accept the offer. 
This authorization to the agent was signed by the seller. 
After this authorization to the agent, the agent proceed¬ 
ed to complete and execute a valid and binding contract 
for the sale of the property. She submitted the contract 
to the seller for his formal execution. 

Applying the law to these facts, it is clear that the plain¬ 
tiff has established the authority of the agent to act for 
the seller and has also established that the agent did act 
for the seller and complete the memorandum of sale. This 
was a sufficient compliance with the Statute of Frauds. 
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(c) 

The refusal to approve the contract after such execution 
by agent did not affect the validity of the memorandum. 

On this proposition we cite the case of Lawson v. Wil¬ 
liams (115 S. W. 730) (no Ky. Report ). In this case, 
which involved the sale of land, the agent for the seller ex¬ 
ecuted an agreement. Afterwards, the seller refused to 
sign the agreement, but the Court held it was still a good 
and valid contract and was not invalid because of the Stat¬ 
ute of Frauds. 


(d) 

The agent for the seller was authorized in writing to ac¬ 
cept appellants' offer to purchase. 

On this proposition it is of great help to examine the 
two telegrams which have been set forth in full in the ap¬ 
pendix. First, we have the telegram from the agent in 
which she adCsed the seller that she had an offer, all cash, 
of Twenty-four Thousand Five Hundred Dollars ($24,- 
500.00) for his M Street property, and she requested that 
he advise her immediately if accepted. To this written 
request, the appellee personally wired for the agent to ac¬ 
cept the M Street offer and asked for a thousand dollars de¬ 
posit. 

It is respectfully submitted that there could be no au¬ 
thorization more specific than this, for here the appellee 
has said to his agent to accept the offer. There can be no 
doubt but that he was fully aware of the property involved, 
and there is no question in this case about a mistake as 
to the property. The appellee seeks to avoid the agree¬ 
ment authorized on the very tenuous position that because 
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he did not sign the contract himself, but only his agent 
signed, he is not responsible. We have already seen that 
the law requires that the authority of the agent be estab¬ 
lished in order to bind the principal. 

The Statute of Frauds is not to prevent the enforcement 
of contracts, but only to prevent fraudulent conduct. 

CONCLUSION 

In conclusion may we respectfully submit to this Court 
that an agent who is duly authorized to sign a contract may 
comply with the requirements of the Statute of Frauds as 
to the signing by either writing the name of the principal 
on the paper or by signing his own name. In this 
case, the appellee requested through his agent that the ap¬ 
pellants buy this property. The appellants agreed to buy 
it and when they had made their deposit and signed their 
agreement and were bound thereon, the appellee for some 
reason unknown, apparently changed his mind. There 
seems to be no good reason in law or equity why the con¬ 
tract should not be enforced. In Shell Eastern Petroleum 
v. White (62 App. D. C. 332; 68 Fed. (2d) 379) this Court 
said: 


“In these circumstances a Court of Equity ought 
not to declare the contract unenforceable if it can 
be properly sustained, and we think it can. ...” 

It is respectfully submitted that the order of dismissal 
be reversed and the cause be remanded for answer by the 
defendant and trial on the merits. 

MARK P. FRIEDLANDER, 
502 Hill Building, 
Washington, D. C., 

Attorney for Appellants. 
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UNITED STATES COURT OF APPEALS 


DISTRICT OF COLUMBIA 


No. 8633 


SAM OCHS and JACK SMALL, 


vs. 


Appellants, 


DR. ARTHUR WEIL, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


APPENDIX TO APPELLANT’S BRIEF 


Filed Jun 17 1943 
IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 



No. 20111 


SAM OCHS 
JACK SMALL 
3147 M Street, N. W. 
Washington, D. C. 


Plaintiffs 


vs 


DR. ARTHUR WEIL 
201 East Chestnut Street 
Chicago, Illinois 

Defendant 

COMPLAINT FOR SPECIFIC PERFORMANCE 
OF CONTRACT TO SELL REAL ESTATE 

1. The plaintiff’s are residents of the District of Co¬ 
lumbia and citizens of the United States and bring this 
suit in their own right as purchasers under contract to buy 
certain real estate. The defendant is a resident of the 
State of Illinois and a citizen of the United States and is 
sued as the owner and seller of the real estate hereinafter 
described. The jurisdiction of this Court is established by 
its general equity powers to order specific performance of 
contracts. 

2. Prior to the 4th day of June, the defendant herein 
employed Lawrence D. Engel, Inc., a corporation engaged 
in the real estate business in the District of Columbia, to 
seli certain real estate located in the District of Columbia 
for him and on his behalf. 


3. That in conformity with the request of the said de¬ 
fendant, the agent aforesaid did obtain from the plaintiffs 
herein an offer to purchase the property located at 3147 M 
Street, N. W. in the City of Washington, District of Co- 
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luinbia for the sum of $24,500.00, all cash. That the said 
agent did thereupon on to wit June 3, 1943 submit 
2 to the defendant herein in writing in the form of a 
telegram the offer which she had received, copy of 
said written offer being attached hereto as Exhibit “A”. 

4. That on to wit June 4, 1943 the said defendant did 
in writing accept the offer then made and authorized the 
acceptance and deposit on said sale. Said acceptance is 
attached hereto, marked Exhibit “B”. 

5. After the offer and acceptance thereof, the said de¬ 
fendant by and through his attorney advised the plaintiffs 
that he would not comply with said agreement. 

6. That the plaintiffs have executed all those papers 
required of them and have deposited $1,000.00 with the 
agent in accordance with the agreement made. 

7. That in accord with the agreement, plaintiffs tender¬ 
ed themselves as ready, willing and able to pay the pur¬ 
chase price and have requested a conveyance, but defend¬ 
ant refuses to accept said tender and refuses to make the 
conveyance. 

8. Plaintiffs now offer to pay the purchase price. 

WHEREFORE, plaintiffs demand: 

(1) That defendant be required specifically to perform 
said agreement. 

(2) Damages in the sum of $1,000.00. 

(3) That if specific performance is not granted, plain¬ 
tiffs have judgment against defendant in the sum of 
$ 10 , 000 . 00 . 

JACK SMALL 

MARK P. FRIEDLANDER 

Att’y for Plaintiffs 
502 Hill Building 
Washington, D. C. 
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3 DISTRICT OF COLUMBIA, ss: 

Jack Small, being first duly sworn on oath depos¬ 
es and says that he is one of the plaintiffs in the above en¬ 
titled cause and has read the complaint by him subscribed 
and knows the contents thereof; that those matters and 
things set forth as facts are true and those alleged on in¬ 
formation and belief he believes to be true. 

JACK SMALL 

SUBSCRIBED AND SWORN to before me this 17th 
day of June, 1943. 

TROY A. BRILL 
Notary Public 

4 Filed Jun 17 1943 

20111 

EXHIBIT A 

1 WESTERN UNION 

Washington, D. C. June 3, 1943 

Dr. Arthur Weil 

201 East Chestnut St., Chicago, Illinois 
Have cash offer 24500 M Street property. Advise immed¬ 
iately if accepted. 

M. E. Mudd 
EXHIBIT B 
WESTERN UNION 

Chicago, Illinois June 4, 1943 

M. E. Mudd 

709 Eye Street, N. W., Washington, D. C. 

Accept M Street offer. Ask for one thousand deposit. 

Arthur Weil 


0 


5 Filed Sept 3 1943 

MOTION OF DEFENDANT, FILED UNDER RULE 
12-b (6) OF THE RULES OF CIVIL PRO¬ 
CEDURE OF THE DISTRICT COURTS OF THE 
UNITED STATES FOR THE DISTRICT OF CO¬ 
LUMBIA, TO DISMISS THE COMPLAINT FOR 
FAILURE TO STATE A CLAIM UPON WHICH 
RELIEF CAN BE GRANTED. 


Now conies the defendant, who appears voluntarily, and 
respectfully moves the Court to dismiss the complaint upon 
the ground of failure of the plaintiffs to state a claim upon 
which relief can be granted. 

GEORGE C. GERTMAN 
Attorney for Defendant 
American Security Building 
Washington, D. C. 

6 Filed Sept 13 1943 

ORDER SUSTAINING DEFENDANT’S MOTION TO 
DISMISS COMPLAINT, WITH LEAVE FOR 
THE PLAINTIFFS TO AMEND. 


The defendant having tiled a motion to dismiss the com¬ 
plaint under Rule 12-b (6) of the Rules of Civil Procedure 
of the District Courts of the United States for the District 
of Columbia, and the plaintiffs in open Court electing to 
amend their complaint, it is, accordingly, by the Court, this 
13th day of September, A. D. 1943, ORDERED that said 
motion to dismiss be and it is hereby granted, with permis¬ 
sion to the plaintiffs to file an amended complaint within 
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three days, and defendant may have ten days to plead 
thereto, as he may be advised. 

JENNIXGS BAILEY 

Justice 


We consent: 


Attorney for Plaintiffs 


Attorney for Defendant 

7 Filed Sept 13 1943 

AMENDED COMPLAINT FOR SPECIFIC PERFORM¬ 
ANCE OF CONTRACT TO SELL REAL ESTATE 

1. The plaintiffs are residents of the District of Colum¬ 
bia and citizens of the United States and bring this suit in 
their own right as purchasers under contract to buy certain 
real estate. The defendant is a resident of the State of 
Illinois and a citizen of the United States and is sued as the 
owner and seller of the real estate hereinafter described. 
The jurisdiction of this Court is established by its general 
equity powers to order specilic performances of contracts. 

2. Prior to the 4th day of June, the defendant herein 
employed Lawrence D. Engel, Inc., a corporation engaged 
in the real estate business in the District of Columbia, to 
sell certain real estate located in the District of Columbia 
for him and on his behalf. 

3. That in conformity with the request of the said de¬ 
fendant, the agent aforesaid did obtain from the plaintiffs 
herein an offer to purchase the property located at 3147 M 
Street N. W. in the City of Washington, District of Colum¬ 
bia for the sum of $24,500.00, all cash. That the said agent 
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did thereupon on to wit June 3, 1943 submit to the 
8 defendant herein in writing in the form of a tele* 
gram the offer which she had received, copy of said 
written offer being attached hereto as Exhibit “A”. 

4. That on to wit June 4, 1943 the said defendant did 
by telegram authorize his agent to accept the offer then 
made and to accept a deposit of $1000.00 to bind said bar¬ 
gain, said acceptance is attached hereto marked Exhibit 
“B” 


5. That the agent of the defendant did upon the receipt 
of said authorization in writing accept from the plaintiffs 
a written contract for the purchase of said property and 
did accept a deposit in the sum of $1000.00 from said pur¬ 
chaser. That the plaintiffs evecuted said contract and the 
said agent executed said contract for and on behalf of the 
seller and said contract was transmitted to the defendant 
for his formal signature; said contract is attached hereto 
as Exhibit “C”. That said executed contract is still in the 
possession of the defendant or someone to whom he has de¬ 
livered same. 


6. That after the making of the contract aforesaid, the 
said defendant by and through his attorney, Thomas F. 
Burke, did advise the plaintiffs herein that the defendant 
would not perform the agreement so made. 

7. That in accord with the agreement, plaintiffs tender¬ 
ed themselves as ready, willing and able to pay the pur¬ 
chase price and have requested a conveyance, but defend¬ 
ant refuses to accept said tender and refuses to make the 
conveyance. 

8. Plaintiffs now offer to pay the purchase price. 

9. That since the making of the agreement and tender 
to settle for the purchase of said property, the plaintiffs 
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have been required and forced to continue to pay 
9 rent for the use of said property in the sum of 
$250.00 for each and every month. 

WHEREFORE, plaintiffs demand: 

(1) That defendant be required specifically to perform 
said agreement. 

1(2) Damages in the sum of $1,000.00. 

(3) That if specific performance is not granted, plain¬ 
tiffs have judgment against defendant in the sum of 
$ 10 , 000 . 00 . 

(4) That the defendant be required to account for the 
rent received from the plaintiffs and apply same on the 
purchase price. 

‘ 1 SAM OCHS 

JACK SMALL 

MARK P. FRIEDLAXDER 
Att’y for Plaintiffs 
502 Hill Building 
Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

Sam Ochs and Jack Small, being first duly sworn on oath 
deposes and says that he is one of the plaintiffs in the 
above entitled cause and has read the complaint by him sub¬ 
scribed and knows the contents thereof; that those matters 
and things set forth as facts are true and those alleged on 
information and belief he believes to be true. 

SAM OCHS 
JACK SMALL 

SUBSCRIBED AND SWORN to before me this 4th day 
of Sept., 1943. 

CLAUDE W. KINSELEY 
Notary Public 
D. C. 


(SEAL) 
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NOTE: 

i Exhibits A and B attached hereto are the same as Ex¬ 
hibits A and B attached to the original complaint, at page 
4 of this transcript. 

10 Filed Sept 13 1943 

EXHIBIT C 

■ LAWRENCE D. ENGEL, INC. 

! REAL ESTATE, LOANS, INSURANCE 

709 Eye St., N. W. 

Washington, D. C. June 5,1943 
RECEIVED OF Sam Ochs cmd Jack Small a deposit of 
One thousand: dollars ($1,000.), to be applied as part pay¬ 
ment of the purchase of lot-, square-, improved 

by premises No. 3147 M St. N. W. Washington, District of 
Columbia, at the price of Twenty-four thousand, five hun¬ 
dred dollars ($24,500.), on the following terms, to wit: 
$ Cash in cash (of which amount the above deposit has been 

i paid), and purchaser-Deed of Trust on property for 

i the sum of $-, bearing interest at-per cent and 

due-and purchaser to give a second Deed of Trust 

for $-payable in one note with interest at the rate 

of six per cent per annum, until paid; said principal and 

interest payable in monthly installments of $-on or 

i before a set day in each and every month after date until 
| i paid, each installment when so paid to be applied, first, to 
* the payment of the interest on the amount of principal re¬ 
maining unpaid, and the balance thereof credited to the 
principal. 

Froperty sold as a good record title or deposit to be re- 
j i turned and sale declared off. Examination of titie and con- 
; i veyancing and revenue stamps at the cost of purchaser; 

provided however, that if upon examination the title 
j ■ should be found defective and not a good record title and 
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such defect or imperfection is not removed by the vendor 
within the time herein specified, then the cost of said ex¬ 
amination shall be paid by the vendor; however, in no event 
is the agent to be held liable for loss or damage by reason 
of title proving defective. 

! Taxes, interest, rents and insurance to be adjusted by 
calculation to date of transfer. Taxes and assessments 
whether levied or not, for special improvements already 
made, to be paid by vendor. 

Purchaser is required and agrees to make full settle¬ 
ment in accordance with the above tenns of sale within 
when title is clear days from this date. If purchaser fails 
to make full settlement within the time herein specified, de¬ 
posit will be forefeited; it being agreed that one-half of the 
amount of said forfeited deposit shall be paid LAW¬ 
RENCE 1). ENGEL, INC., as compensation for his 
11 services. In the event of forfeiture of deposit, the 
purchaser is not relieved from obligation to comply 
with the terms of sale. Vendor to execute the usual special 
warranty deed. Seller agrees to pay agent a coimnission of 
5 per cent on amounts to $5,000 and 3 per cent on all sums 
above that amount when sale is closed. 

No guarantees, repairs, alterations, or improvements 
will be made by sellers of this property unless agreed to in 
writing and made part of this receipt, and no employee has 
the power to change or alter the terms of this contract. 

Signed in triplicate. Deposit accepted subject to approv¬ 
al of owner. 

LAWRENCE D. ENGEL, INC. 
By M. E. MUDD (SEAL) 
Agent for Seller 
JACK SMALL 
SAM OCHS 


Purchasers 
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Approved: 


Owner 


Witness 


12 Filed Sept 22 1943 

MOTION OF DEFENDANT, FILED UNDER RULE 
12-b (6) OF THE RULES OF CIVIL PROCED¬ 
URE OF THE DISTRICT COURTS OF THE 
UNITED STATES FOR THE DISTRICT OF CO¬ 
LUMBIA, TO DISMISS THE AMENDED COM¬ 
PLAINT FOR FAILURE TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED. 


Now comes the defendant and respectfully moves the 
Court to dismiss the amended complaint upon the ground 
of failure of the plaintiffs to state a claim upon which re¬ 
lief can be granted. 

GEORGE C. GERTMAN 
Attorney for Defendant 
American Security Building 
Washington, D. C. 

13 Filed Oct 20 1943 

ORDER SUSTAINING DEFENDANT’S MOTION TO 
DISMISS PLAINTIFFS’ AMENDED COMPLAINT. 


This action came on to be heard at this term upon the 
defendant’s motion to dismiss the amended complaint 
under Rule 12-b (6) of the rules of Civil Procedure of the 
District Courts of the United States for the District of Co¬ 
lumbia, and the plaintiffs’ reply thereto, and the same hav¬ 
ing been argued by counsel for the parties, and duly con- 
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sidered. it is by the Court this 20th day of October, A. D. 
1943, ORDERED that said motion to dismiss be and it is 
hereby granted and said amended complaint is hereby dis¬ 
missed. 

F. DICKINSON LETTS 

Justice 
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UNITED STATES COURT OF APPEALS 


DISTRICT OF COLUMBIA 


No. 8633 


SAM OCHS and JACK SMALL, 

Appellants, 


vs. 


DR. ARTHUR WML, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


1. According to the amended complaint it appears that 
Dr. Weil, residing in Chicago, engaged Lawrence D. Engel. 
Inc., a real estate broker in Washington, to find a purchas¬ 
er for 3147 M Street. This was the limit of the broker’s 
authority. Pursuant to this authority, the broker, on 
June 3, 1943, wired Dr. Weil (Exhibit “A”): “Have cash 
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offer 24500 M Street property. Advise immediately if ac¬ 
cepted.” The telegram did not state who had made the of¬ 
fer. The amount offered must have been less than the price 
previously indicated by Dr. Weil, else he would not have 
been asked about it. hi reply, and as requested. Dr. Weil 
wired that he would “Accept M Street offer. Ask for one 
thousand deposit.” (Exhibit “B”) meaning thereby that 
$24,500 cash would be acceptable to him in lieu of the price 
previously indicated. Neither the broker’s initial authority 
nor Dr. Weil’s telegram granted the broker the additional 
or implied authority to sign a binding contract or memo¬ 
randum of sale with anybody. This was understood by 
the broker and Dr. Weil because on June 5,1943 the broker 
mailed to Dr. Weil, for his approval and signature, a pro¬ 
posed contract, Exhibit “C,” (in the form of a deposit re¬ 
ceipt signed by the broker) with Sam Ochs and Jack Small 
which acknowledged the receipt from them, “subject to ap¬ 
proval of owner,” of a deposit of $1,000, and recited the 
terms upon which they would buy. The broker knew that 
the terms upon which a buyer would purchase and Dr. 
Weil would sell could not possibly be agreed to until Dr. 
Weil knew what they were as he had never given the brok¬ 
er authority to agree to terms for him. Definite terms and 
time for settlement, such as 30, 60, or 90 days, are always 
material elements to be agreed on in advance between a 
seller and buyer. 

The broker’s deposit receipt, mailed to Dr. Weil, states 
the terms on which the proposed purchasers would buy. In 
part, they are: 


(a) They are to have a good record title, else there 
would be no purchase. 

^b) If an examination of the title shows the title to be 
defective and the defect is not cured by Dr. Weil “within 
the time herein specified,” Dr. Weil shall pay the cost of 
the examination of the title. 
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(c) They will pay $24,500 cash when “title is clear.” 

(d) If, at that time—time when title is clear—they then 
failed to pay the purchase price, the deposit could be foi 
feited. 

(e) In case the deposit is forfeited, one-half or $500 
goes to the broker, Lawrence D. Engel, Inc. 

(f I)r. Weil must pay the broker $S75 if the purchase 
is approved by him, this being 5 per cent on the first $5,000 
and 3 per cent on the balance. 

(g) But the deposit of $1,000 is only accepted “subject 
to approval of the owner.” 

The deposit receipt is signed “Lawrence D. Engel, Inc., 
by M. E. Mudd, Agent for Seller.” And it is also signed 
by appellants “as purchasers.” In the lower left-hand 
corner of the deposit receipt there appears—“Approved 

-, Owner. -, Witness” 

(Appts.’ App. 11). 

Dr. Weil never agreed to or accepted the proposed con- 
traet, and he never signed or returned it. 

2. Appellants filed two complaints and in each they 
designate themselves as “purchasers under contract to buy 
real estate.” They have, however, met with difficulty in 
legally establishing the contract under which they claim 
“as purchasers.” 

In their original complaint (Appts.’ App. 2-4) appel¬ 
lants contended that the telegrams (Exhibits “A and B") 
alone were the contract and they prayed that the telegrams 
be enforced as such. But in the light of Storrow v. Concord 
Club. (53 App. D. C. 190, 70 Fed. (2) 852, and Grafton v. 
Cummings, 99 U. S. 100, 10(5 No. 25 L. ed. 366, the District 
Court thought that the telegrams failed to make a contract 
between appellants and Dr. Weil and accordingly dismissed 
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tli< 1 complaint upon Dr. Weil’s motion filed under Rule 12 
b-(>. There was no appeal from this. 

l*p to this time the broker’s deposit receipt or proposed 
contract of purchase (Exhibit “C”) had not come to light. 
It came to light only when appellants filed their amended 
complaint (Appts.’ App. (>-10). In the amended complaint 
appellants contend that the broker’s deposit receipt is the 
contract under which they claim and they pray that it be 
specifically enforced as such, or, in the alternative, that 
they be given judgment against Dr. Weil for $10,000. For 
what ? 

Appellants, therefore, no longer contend, as they did 
in their original complaint, that the telegrams are the 
contract ; instead they now contend that the broker’s de¬ 
posit receipt is the contract and that the telegrams are the 
broker’s authority to make a binding deal with the appel¬ 
lants for Dr. Weil—the hypothesis being that the words 
of Dr. Weil’s telegram, “Ask for one thousand deposit,” 
are equivalent to telling the broker, “Accept a deposit of 
$1,000 to bind said bargain” (Appts.’ App. 7) and that the 
words, “Accept M Street offer,” do not mean what l)r. 
Weil said, namely, that lie would accept $24,500 cash, but 
iueaii instead that Dr. Weil instructed the broker to sign 
for him and to bind him by contract to sell to anybody for 
$24,500 cash regardless of the terms imposed and the time 
fixed for settlement. As a matter of fact, the broker never 
signed the deposit receipt in behalf of anybody except him¬ 
self and it so shows on its face. The deposit receipt it¬ 
self manifests that it was simply the broker’s acknowl¬ 
edgement of $1,000 put up by two proposed purchasers to 
show their willingness to purchase upon the terms and con¬ 
ditions embodied in it, and that it was to become effective 
as a binding contract only in case it was agreed to, signed 
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and returned by I)r. Weil; it having already been agreed 
to. signed and delivered by the proposed purchasers. 

In Wvnkoop v. Shoemaker, 37 App. I). C. 27)8, the de¬ 
fendant Shoemaker, as agent for the sellers, signed a con¬ 
tract of sale to Farr “subject to the approval of the own¬ 
er.” Speaking about this phase of the case, the Court, at 
p. 2(io. said— 


44 . . . Shoemaker evidently realizing that authority 
to a real estate agent by his principal to contract for 
the sale of real estate does not authorize the agent 
to make a contract for the sale of an option to pur¬ 
chase such real estate. (Citations) It was for this 
reason, therefore, that the provision ‘subject to the 
approval of the owner’ was inserted.” 

The District Court necessarily found that the broker’s 
deposit receipt did not constitute a contract binding on Dr. 
Weil since it was never agreed to. signed or approved by 
him, and that no authoritv had been given the broker bv 
Dr. Weil to agree to it or sign it for him. Accordingly, 
the amended complaint was dismissed upon Dr. Weil’s mo¬ 
tion filed under Rule 2 b-6. 


3. There is 
of the Case” 


a sentence in the appellants’ “Statement 
(Appts.’ Dr. 2) which is misleading. The 


sentence reads— 


“The said appellee requested the said real estate 
agent to obtain from the appellants an offer to pur¬ 
chase the real estate located at 3147 M Street, North¬ 
west, in the City of Washington.” (Italics ours) 

There is no allegation in the amended complaint that Dr. 
Weil did any such thing. The allegation in the complaint 
(paragraph 2) is that the broker was hired to sell. Para- 
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graph 3 of the amended complaint says that Dr. Weil 
made a request of his broker without stating what the re¬ 
quest was. The quoted sentence says that the request was 
“to obtain from the appellants an offer to purchase.’’ But 
if. front appellant’s standpoint, it was important, as a 
part of their case, to allege and prove that Dr. Weil re¬ 
quested his broker “to obtain from the appellants an offer 
to purchase,” paragraph 3 would have read like this: 

That in conformity with the request of the said de¬ 
fendant that the agent obtain from the plaintiffs an 
offer to purchase the real estate, the agent aforesaid 
did obtain from the plaintiffs, etc. 

The motive behind the sentence is to create the impress¬ 
ion that appellee instructed his broker to solicit the appel¬ 
lants to buy and, consequently, that appellee necessarily 
knew from the broker’s telegram who had made the cash 
offer. In this way appellants seek to tie themselves in with 
the telegrams in which they are strangers. 

SUMMARY OF ARGUMENT 

1. The telegrams do not empower the broker to bind 
Dr. Weil in any form or respect. 

2. The broker understood the limitation on his authori¬ 
ty by sending the deposit receipt to Dr. Weil for his ap¬ 
proval and signature. 

3. The general authority to a broker to sell does not 
include authority to make or sign a binding agreement, or 
memorandum of agreement, in behalf of his principal. 


4. There is no contract to be performed by Dr. Weil. 
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ARGUMENT 


1. Assuming the truth of tin* allegation (Appts.’ App. 
G) that— 

“Prior to the 4th dav of June, the defendant lierein 
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employed Lawrence l). Kngel, Inc., a corporation en¬ 
gaged in the real estate business in the District of 
Columbia to sell certain real estate located in the 
District of Columbia for him and on his behalf.”— 

it appears that on June 3, 1943 (which evidently was a 
date subsequent to the time when Dr. Weil engaged the 
broker to find a purchaser) the broker wired Dr. Weil— 

“Have cash offer 24500 M Street property. Advise 
immediately if accepted.” 


The purposes of that telegram were (1) to tell Dr. 
Weil something that had occurred since the employment 
and (2) to obtain an answer from him whether he would 
accept $24,500 cash for the property. If Dr. Weil would 
accept $24,500 cash, the telegram asked him to then advise 
the broker of it immediately. The broker was not seekin 
authority to do something; instead he was seeking Dr. 
Weil’s answer to the inquiry whether he would accept $24.- 
500 cash. If Dr. Weil had refused, he doubtless would have 


wired “refuse offer.” But, as the price was acceptable to 
Dr. Weil, lie, omitting the pronoun “1” to save a word, 
wired the broker, “Accept M Street offer,” and in doing 
this he added the request, “Ask for one thousand deposit.” 

Appellants, by entirely ignoring the purpose of the brok¬ 


er's telegram, distort Dr. 


Weil’s answer as giving authori¬ 


ty to the broker to make a deal—“to accept a deposit of 


$1000.00 to bind said bargain” (Appts.’ App. 7, par. 4) and 





also to sii^n 
par. 4). 


Exhibit “C" in his behalf (Appts.’ App. 7, 


*> 


It is difficult to understand the conflicting position 
the appellants take on this appeal. Their present argu¬ 
ment is that Exhibit “C” is only a “memorandum ” of an 
agreement, whereas throughout the amended complaint 
they contended that Exhibit “C” was an executed con¬ 
tract binding on Dr. Weil though it was not agreed to. ap¬ 
proved or signed by him! 


The conflict between the amended complaint and appel¬ 
lants ’ present argument readily appears from the follow¬ 
ing: 

On p. 1 of their brief, appellants, referring to Exhibit 
*‘C,” state— 

“In the Court below, an amended complaint was fil¬ 
ed setting forth that the appellants sought to re¬ 
quire the appellee to specifically perform a contract 
for the sale of real estate,. 

On p. 3 of their brief, appellants, again referring to Ex¬ 
hibit “C,” state— 

“ . . . tin* real estate agent did prepare a contract 
in writing lor the sale and purchase of said prop¬ 
erty .... The appellants executed said contract 
and the agent of the appellee signed said contract 
.... Said contract , in writing, was dated June 5, 
1943, . . . 

Vet, one of the points made by appellants (Appts.’ Br. 4) 
and relied on for reversal, states— 


“3. The Court erred in not holding that the Statute 
of Frauds was satisfied by the written memoran¬ 
dum as alleged by the plaintiffs.’* (Italics ours) 
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And in appellants’ summary of argument (Appts.’ Br. 4) 
it is stated— 


“(a) Appellee relies on absence of his name from 
contract as establishing no proper memorandum in 
writing to satisfy the Statute of Frauds. 


“(b) But the signing of the memorandum by tin- 
agent in agent’s own name was sufficient to satisfy 
the requirements of the Statute of Frauds. 

“(c) And tlie refusal to approve the contract after 
such execution by agent did not affect the validity 
of the memorandum (Italics ours) 


Regardless of this conflict, the facts are: 


(a) That Fxhibit “C” is not a contract because it was 
never agreed to, never signed or approved, and was never 
returned bv Dr. Weil. 

(b) That Exhibit “C” is not a memorandum of agree¬ 
ment previously reached between the appellants and tin* 
broker because Dr. Weil never gave the broker authority 

(1) to make a binding deal with appellants or anyone else; 
(2) to agree upon terms of sale; (3) to make a binding 
agreement with appellants or anyone else, or (4) to sign an 
agreement, or memorandum of agreement, for him or in 
his behalf. The utmost authority bestowed upon the brok¬ 
er was (1) to find a purchaser and (2) to sell for $24.- 
.">00 cash. 


Our Statute of Frauds, District of Columbia Code, 1940, 
Title 12. s.12 (302), provides— 


“No action shall be brought whereby to charge . . . 
any person . . . upon any contract for sale of lands 
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. . . or any interest in or concerning: them . . . unless 
the agreement . . . or some memorandum or note 
i thereof, shall he in writing, . . . and signed by the 
party to be charged therewith or some other person 
thereunto by him l air fnil y authorized . ” (Italics 
ours) 


This Statute requires an agreement beforehand, i. e., that 
an agreement be reached between contracting parties upon 
the material matters involved. If an agreement is reached, 
a note or memorandum thereof may afterwards be made. 
Xo note of an agreement or memorandum thereof can, of 
course, be made until an agreement has been reached. And 
tin* Statute also requires that the agreement itself, or a 
note or memorandum thereof, shall be in writing. It also 
provides that the agreement, or a note or memorandum 
thereof, shall be signed by the party to be charged there¬ 
with “or some other person thereunto by him lawfully au¬ 
thorized.” Consequently, after an agreement is reached 
between contracting parties, that “other person” in order 
to sign must be lawfully authorized to sign for and in be¬ 
half of the party to be charged, else the signing by the 
“other person” is valueless. 


As the Exhibits “A,” “B.” and “C” do not show that 


appellants and Dr. Weil reached an agreement on or before 
June a, 1943, or at any other time, upon the subject matters 


of Exhibit “C,” and as Exhibits 


do not 


sho\V that Dr. Weil authorized his broker to agree for him 
or to sign and bind him by Exhibit “C,” the broker’s sig¬ 


nature to Exhibit “C” 


is worthless except as his condition¬ 


al receipt for $1000.00. 


3. This Court, in Waters v. Ritchie, 3 App. D. C. 379, 
in stating tin* universal law of specific performance, said— 


“It should never be granted unless the terms of the 
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agreement sought to he enforced are clearly proved, 
or where it is left in doubt whether the party against 
whom relief is asked in fact made such an agree¬ 
ment. (Italics ours) 

4. Exhibits “A” and “B” were simply confidential 
telegrams passing between the broker and Dr. Weil for 
their mutual information; thev in no sense created anv 
contractual relationship between appellants (who were 
strangers to them) and Dr. Weil. Storrow v. Concord 
Club, 63 App. I). C. 190, 70 Fed. (2) 852. 

5. The mailing of the deposit receipt to Dr. Weil for 
his approval and signature is cogent evidence that the 
parties who signed it understood that there would be no 
contract of sale unless Dr. Weil first approved, signed and 
returned it. 

“If a written draft (as the final conclusion of the nego¬ 
tiations) is proposed, suggested or referred to during the 
negotiations, it is some evidence that the parties intended 
it to be the final closing of the contract.” Mississippi etc. 
SS. Co. v. Swift, 86 Me. 248, 29 Atl. 1063. See also Elkhorn- 
llazard Coal Co. v. Kentucky .River Coal Corp., 20 Fed. 
(2) 67. State V. M. C. A. v. Richer, S Fed. Supp. 412, 414. 
Lynn v. Richardson, 151 Iowa 284, 130 X. W. 1097. In the 
latter case, the Court said— 

“Generally speaking, if the parties intend that cor¬ 
respondence or oral negotiations as but steps leading 
up to a binding contract, no contract is made until 
the final consummation of the negotiations through 
the execution of the formal written agreement.” 

6. There is no express allegation in the amended com¬ 
plaint that Dr. Weil gave his broker authority to sign tor 





12 


him or to hind him by contract and none can be presumed 
because the Exhibits negative such authority. 

Coleman v. Garrigues. 18 Barbour (Xew York Supreme 
Court) 60, was a specific performance action brought by an 
alleged purchaser against the alleged seller of real estate. 
It was based upon a memorandum of agreement signed by 
the broker as agent for his principal, the seller. The Court, 
in the course of its opinion, denying specific performance, 
said— 


‘*lt is well known that the general agency of brok¬ 
ers in real estate is limited to finding a buyer who 
will assent to the terms of the seller and then bring¬ 
ing the parties together .... The owner of real 
estate who authorizes his broker to sell his land 
would be surprised to find a broker assuming to 
sign a contract for the sale .... in dealing in real 
estate, the authority to sign the contract is never un¬ 
derstood to be granted from a mere authority to 
make a bargain .... After parties have verbally 
agreed, one to buy and the other to sell, much re¬ 
mains to be done before there is a concurrence of 
their minds .... An agent, within the meaning of 
the statute of frauds, who can sign the name of the 
owner to a contract for its sale, is not one who has 
mere authority to make a bargain for the sale, but 
one who is made the owner’s agent to aitpi his name 
to the contract.” (Italics ours) 

To the same effect: 

Brown v. Hogan, 138 Aid. 257, 113 Atl. 756. 
Blydenstein v. Bussey, 161 Ya. 460, 171 S. E. 515. 
Strobridge Lithographing Co. v. .Randall, 73 Fed. 

61!). Opinion by Circuit Judge Taft. 

Lyman v. Robinson. 14 Allen 242. 
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7. The authority to sell real estate does not include the 
authority to make a contract or memorandum binding on 
the principal. 

Mannix v. Hildreth, 2 App. D. C. 259, was a suit by an 
alleged purchaser, Mannix, against an alleged seller of real 
estate, Hildreth, for specific performance. The deposit re¬ 
ceipt involved was signed “Pitney & Bradford, Agents for 
Mrs. Hildreth.” Tn affirming the judgment dismissing the 
complaint, this Court said— 

“That power to sell real estate does not include the 
power to make a contract therefor, has been express¬ 
ly held, in two cases, by the Supreme Court of this 
District. Ryon v. McGee, 2 Mackey, 17, decided in 
1882; and Hamilton v. Cutts, 6 Mackey, 208, decided 
in 1887. Both of these cases were cited with approv¬ 
al in the later case of Armes v. Cameron, 19 D. C., 
435 (1890).” 

“Real estate brokerage is an extensive business that 
within a few r years has grown into colossal propor¬ 
tions. Real estate speculations throughout the whole 
country have brought into existence a host of brok- 
ers, who buy and sell for oAvners, resident and non¬ 
resident. We cannot ignore the universality of the 
business, the manner in AA'hich it is conducted, the 
customs prevailing in buying and selling, nor the 
evils of litigation Avhich arise out of it. It is a Avell- 
knoAvn fact that persons who desire to sell lands 
or lots place them in the hands of tAA’O or a dozen 
brokers, with the understanding that the one who 
first finds a purchaser to the owner’s satisfaction 
shall receive the commission. It would be opening 
the door to frauds and perjuries and endless liti¬ 
gation to extend the poAver to sell into anything more 
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than a commission to find a purchaser at the owner’s 
terms, with right to compensation for services 
should be, without legal excuse, refuse to complete 
the sale. 

“The agency to sell, though created by writing duly 
signed, has never been deemed sufficient to authorize 
the agent to make a deed or a title good at law; the 
authority to do so must be formal and express. Then 
why, upon such limited agency, permit him to enter 
into a contract which a court of equity, through its 
process, will ripen into a perfect title? Why should 
not the poAver of the agent to act cease in equity 
Avhere it ceases at law’?” 

Jones v. Holladay, 2 App. D. C. 279, was a suit by an al¬ 
leged purchaser, Jones, against an alleged seller, Holladay, 
for specific performance. The deposit receipt involved was 
signed “Ivory G. Kimball, Att’y and Agent for Jesse Hol¬ 
laday.” In affirming the judgment dismissing the com¬ 
plaint, this Court said— 

“Strictly construed as it must be, the letter of Holla¬ 
day to Kimball of October 26,1889, did not authorize 
him to enter into the contract with Ryon. The pow¬ 
er conferred upon Kimball was that of a broker 
simply to ‘negotiate a sale.’ AVe have held in the 
case of Mannix v. Hildreth, (ante, p. 259), that mere 
authority to a real estate agent, or broker, to sell 
does not carry Avith it the implied poAver to make a 
contract for sale, upon the OAvner’s terms, that AV’ill 
bind him. Such authority must be given by express 
grant, or by certain implication from the Avords used. 
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The reason for applying the rule in this case is 
stronger than in that.” 

See the same effect: 

Dotson v. Milliken, 27 App. D. C. 500, 514. 

Payne v. Jennings, 114 Va. 126, 131, S. E. 202. 
Karupkat v. Zoph, 140 Md. 242, 117 Atl. 761. 

Stone v. Title Guaranty & Indemnity Co., 159 App. 
Div. 679, affirmed 217 N. Y. 656. 

Accordingly, it is respectfully submitted that the judg¬ 
ment should be affirmed. 

George C. Gert.max, 
American Security Bldg., 
Washington, I). C., 

Attorney for Appellee. 




